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Introduction

On July 1, 2016, changes in SCR 20:1.0 (Terminology), SCR 20:1.5 (Fees), and SCR 20:1.15 (Trust Accounts) became effective.  This outline discusses the changes in the Rules governing terminology and fees. 

There are no substantive changes in the Rules governing fees.  The significant change is that some of the provisions governing trust accounts in SCR 20:1.15 were moved to the fee Rule, SCR 20:1.5:

· Former SCR 20:1.15(b)(4) was moved to SCR 20:1.5(f);
· Former SCR 20:1.15(b)(4m) was moved to SCR 20:1.5(g);and
· Former SCR 20:1.15(g) was moved to SCR 20:1.5(h).

This was done so that all of the provisions governing fees and the handling of fees would be in one Rule. Changes were made in some of the terminology in SCR 20:1.0 to reflect the change in Rule numbers. The definitions for advanced fee, flat fee, and retainer, however, remain in the SCR 20:1.0.  These definitions are included in this outline because they are crucial to the understanding of the lawyer’s obligations under SCR 20:1.5.

In addition, guidance concerning the payment of advanced fees from third parties was added to the Wisconsin Committee Comment to SCR 20:1.5(f):
 
In addition, the lawyer should establish, upon receipt or prior to receipt of the advanced fee payment from a 3rd-party, whether any potential refund of unearned fees will be paid to the client or 3rd-party payor. This may be done through agreement of the parties or by the lawyer informing the client and 3rd party payor of the lawyer’s policy regarding such refunds. 
	
Part I of this outline discusses the requirements of SCR 20:1.5.  
Part II of this outline discusses provisions that are prohibited or should be avoided in a fee agreement or engagement agreement. 
Part III of this outline discusses suggested content of engagement agreements.


I. The Requirements of SCR 20:1.5
 
SCR 20:1.5 governs fees. Although the Rule does not use the term “fee agreement,” it does require that certain information be communicated to the client. The Rule addresses seven specific circumstances: 

Matters in which it is reasonably foreseeable that the total cost of representation, including attorney’s fees, exceeds $1,000 [Part I. A.]; 

Matters in which it is reasonably foreseeable that the total cost of representation, including attorney’s fees, is $1,000 or less [Part I. B.]; 

Matters in which the fee is contingent on the outcome [Part I. C.]; 

Matters in which there are changes in the basis or rate of fees or expenses [Part I. D.];

Matters in which there are advanced fees [Part I. E.];

Matters in which there are advanced costs [Part I. F.]; and

Matters in which there is a withdrawal of non-contingent fees from the trust account [Part I. G.].

For each of these circumstances, the communication to the client has specific requirements. This part of the outline discusses the communication requirements for each of the seven circumstances.

A.	Total Cost of Representation, Including Attorney’s Fees, Exceeds $1,000 

This situation is governed by SCR 20:1.5(b)(1) and (2).

1.	The communication must be in writing, but is not required to be signed by the client. 
 
a.	SCR 20:1.0(q) defines writing:
 
"Writing" or "written" denotes a tangible or electronic record of a communication or representation, including handwriting, typewriting, printing, Photostating, photography, audio or video recording and e-mail. A "signed" writing includes an electronic sound, symbol or process attached to or logically associated with a writing and executed or adopted by a person with the intent to sign the writing. 

b.	While voicemail is an audio recording and arguably fits within the definition of writing, relying solely on a voicemail to satisfy the writing requirement may be risky due to concerns about retention and documentation. 

2.	The written communication must include the scope of representation.

a.	While the Rule does not require a particular degree of specificity, the description should be sufficient to identify the services for which the lawyer has been retained.  For example, “legal representation for OWI” is not specific enough. A better description would be “legal representation through trial in connection with the pending criminal charge of OWI 3rd Offense in Grant County.”

b. 	Wisconsin Ethics Opinion E-09-03 discusses this requirement as follows:

The communication to the client concerning the scope of the representation should be a clear description of the services and matter for which the lawyer has been retained.  The Rule does not explicitly require a particular degree of specificity.  The Committee believes, however, that the Rule requires a lawyer to provide enough detail to enable the client to identify the particular matter involved.  In many cases, the description of the scope of a representation may fulfill this requirement while being brief.  Accordingly, a description such as, “Legal representation in connection with contract dispute with party X concerning delivery of widgets” or, “Legal representation in connection with
automobile accident in X county on or about date Y” should be sufficient for straight forward matters.  An estate planning matter could be described as, “Preparation of Will” or more generally as, “Preparation of estate plan.”  

Such a brief description, however, may not be possible when a lawyer’s relationship with a client is not limited to a single discrete matter.  If there is not a particular matter or case which can be easily identified, the lawyer should focus on providing as clear a description of the lawyer-client relationship as possible. Again, this description may be fairly brief and meet the requirements of the Rule. So, for example, if the lawyer is retained to handle general representation of a business client, the description could state, for example, “Business-related matters as may arise from time to time and as requested by you.”  Or a description of may consist of “Legal advice and services in connection with business matters as requested by you.”  

3.	The written communication must include the basis or rate of the fee and expenses, except when the lawyer will charge a regularly represented client on the same basis or rate as in the past.

a. While the Rule provides no specific standard, the intent of the Rule is that the information should be sufficient to enable the client to understand how the fee will be calculated.  That information should be communicated to the client in a way that is clear and easy to understand.

b. If the client will be charged for expenses, such as copying, experts, and travel, those expenses and the amounts charged, when known at the time, should be specified in the agreement.

c. The Rule does not require a written communication for regularly represented clients, even on new matters. Neither the Rule nor the Comment defines “regularly represented client.”  It is worth noting, however, that the Rule does not use the term “continuously.” While there is no magic number of cases per year that constitutes “regularly represented,” it seems reasonable to assume that a client is “regularly represented” when that client routinely comes to a specific lawyer or firm when matters arise and matters actually arise on more than a sporadic basis.
 
d. Wisconsin Ethics Opinion E-09-03 discusses the concept of “regularly represented client.”
The ABA Comment, however, states that “[w]hen the lawyer has regularly represented a client, they ordinarily will have evolved an understanding concerning the basis or rate of the fee and the expenses for which the client will be responsible.”  SCR 20:1.5, ABA Comment [2].  This suggests that sporadic or infrequent representation that is unlikely to have produced such an understanding will not constitute “regular representation.”  It further suggests that the question does not necessarily turn on the number of matters or contacts within a certain time period, but rather on the nature of the relationship between the lawyer and the client.

The question the lawyer should consider is whether it is reasonable for the lawyer to conclude that the client understands that the client will be billed on the same basis as in the past.  The answer to this question depends on the context.  Clients with differing levels of sophistication in dealing with lawyers, for example, may have differing conclusions regarding the concept of “regular” representation.  The lawyer should be sensitive to this when deciding whether the basis or rate of the fee should be communicated to the client when additional representation is undertaken.  

4.	The written communication must include the purpose and effect of any retainer or advanced fee.  

a. The communication should clearly explain the purpose of any retainer or advanced fee. Retainer and advanced fee are defined in the Rules.

b. Retainer is defined in SCR 20:1.0(mm): 

"Retainer" denotes an amount paid specifically and solely to secure the availability of a lawyer to perform services on behalf of a client, whether designated a "retainer," "general retainer," "engagement retainer," "reservation fee," "availability fee," or any other characterization. This amount does not constitute payment for any specific legal services, whether past, present, or future and may not be billed against for fees or costs at any point. A retainer becomes the property of the lawyer upon receipt, but is subject to the requirements of SCR 20:1.5 and SCR 20:1.16(d).

c. Advanced fee is defined in SCR 20:1.0(ag):

"Advanced fee" denotes an amount paid to a lawyer in contemplation of future services, which will be earned at an agreed upon basis, whether hourly, flat, or another basis. Any amount paid to a lawyer in contemplation of future services whether on an hourly, flat or other basis, is an advanced fee regardless of whether that fee is characterized as an "advanced fee," "minimum fee," "nonrefundable fee," or any other characterization. Advanced fees are subject to the requirements of SCR 20:1.5, SCR 20:1.15(b)(4) or (4m), SCR 20:1.15(e)(4)h., SCR 20:1.15(g), and SCR 20:1.16(d).

d. Flat fee is defined in SCR 20:1.0(dm):

(dm) "Flat fee" denotes a fixed amount paid to a lawyer for specific, agreed-upon services, or for a fixed, agreed-upon stage in a representation, regardless of the time required of the lawyer to perform the service or reach the agreed-upon stage in the representation. A flat fee, sometimes referred to as "unit billing," is not an advance against the lawyer's hourly rate and may not be billed against at an hourly rate. Flat fees become the property of the lawyer upon receipt and are subject to the requirements of SCR 20:1.5, including SCR 20:1.5(f) or (g) and SCR 20:1.5(h), SCR 20:1.15(f) (3) b.4., and SCR 20:1.16(d).

e. The Wisconsin Committee Comment to SCR 20:1.5 specifically cautions lawyers to identify whether any portion of the fee is a true retainer.  Some lawyers request a “retainer” but treat it as an advance on hourly fees, rather than a true retainer. A true retainer is not a payment for legal services performed, but is a payment to secure the lawyer’s availability.

5.	The written communication must be made before or within a reasonable time after commencing the representation. 

a. The Rule does not require that the written communication be transmitted to the client before the work on the matter commences, even though that is preferable. In situations where time is of the essence, lawyers may commence work on the matter and provide the client with the written communication within a reasonable time. 

b. What is a reasonable time depends on the specific situation, but the communication should be sent to the client as soon as reasonably possible.

B.	Total Cost of Representation, Including Attorney’s Fees, Is $1,000 or Less

This situation is governed by SCR 20:1.5(b)(1).

1. The communication may be oral or in writing.

a.	SCR 20:1.0(q) defines writing:

"Writing" or "written" denotes a tangible or electronic record of a communication or representation, including handwriting, typewriting, printing, Photostating, photography, audio or video recording and e-mail. A "signed" writing includes an electronic sound, symbol or process attached to or logically associated with a writing and executed or adopted by a person with the intent to sign the writing. 

b.	While voicemail is an audio recording and arguably fits within the definition of writing, relying solely on a voicemail to satisfy the writing requirement may be risky due to concerns about retention and documentation. 

2. The communication must include the scope of representation.

a.	While the Rule does not require a particular degree of specificity, the description should be sufficient to identify the services for which the lawyer has been retained.  For example, “legal representation for OWI” is not specific enough. A better description would be “legal representation through trial in connection with the pending criminal charge of OWI 3rd Offense in Grant County.”

b. 	Wisconsin Ethics Opinion E-09-03 discusses this requirement as follows:

The communication to the client concerning the scope of the representation should be a clear description of the services and matter for which the lawyer has been retained.  The Rule does not explicitly require a particular degree of specificity.  The Committee believes, however, that the Rule requires a lawyer to provide enough detail to enable the client to identify the particular matter involved.  In many cases, the description of the scope of a representation may fulfill this requirement while being brief.  Accordingly, a description such as, “Legal representation in connection with contract dispute with party X concerning delivery of widgets” or, “Legal representation in connection with
automobile accident in X county on or about date Y” should be sufficient for straight forward matters.  An estate planning matter could be described as, “Preparation of Will” or more generally as, “Preparation of estate plan.”  

Such a brief description, however, may not be possible when a lawyer’s relationship with a client is not limited to a single discrete matter.  If there is not a particular matter or case which can be easily identified, the lawyer should focus on providing as clear a description of the lawyer-client relationship as possible. Again, this description may be fairly brief and meet the requirements of the Rule. So, for example, if the lawyer is retained to handle general representation of a business client, the description could state, for example, “Business-related matters as may arise from time to time and as requested by you.”  Or a description of may consist of “Legal advice and services in connection with business matters as requested by you.”  

3. The communication must include the basis or rate of the fee and expenses, except when the lawyer will charge a regularly represented client on the same basis or rate as in the past.

a. While the Rule provides no specific standard, the intent of the Rule is that the information should be sufficient to enable the client to understand how the fee will be calculated.  The information should be communicated to the client in a way that is clear and easy to understand. Keep in mind that the lawyer’s duty to communicate the basis or rate of the fee includes an explanation of the purpose and effect of any retainer or advanced fee. SCR 20:1.0(mm) defines retainer, and SCR 20:1.0(ag) defines advanced fee. Consequently, if the fee includes a retainer or advanced fee, the purpose and effect of that fee must be included in the communication even though it is not specifically mentioned in this part of the rule.

b. If the client will be charged for expenses, such as copying, experts, and travel, those expenses and the amounts charged, when known at the time, should be specified in the agreement.

c. Neither the Rule nor the Comment defines “regularly represented client.”  The Rule does not use the term “continuously represented client.” While there is no magic number of cases per year that constitutes “regularly represented,” it seems reasonable to assume that a client is “regularly represented” if a client routinely comes to a specific lawyer or firm when matters arise and matters actually arise on more than a sporadic basis.

4. The communication must be made before or within a reasonable time after commencing the representation. 

The Rule does not require that the communication be made before the work on the matter commences, even though that is preferable. In situations where time is of the essence, lawyers may commence work on the matter and provide the client with the communication within a reasonable time. What is a reasonable time depends on the specific situation, but the communication should be made as soon as reasonably possible.

C.	Contingency Fee Cases 

This situation is governed by SCR 20:1.5(c).

1. A contingent fee agreement must be in writing signed by the client.

“Writing” and “written” are defined in SCR 20:1.0(q):

“Writing” or “written” denotes a tangible or electronic record of a communication or representation, including handwriting, typewriting, printing, Photostating, photography, audio or video recording and e-mail. A "signed" writing includes an electronic sound, symbol or process attached to or logically associated with a writing and executed or adopted by a person with the intent to sign the writing.

2. The written contingent fee agreement must include the scope of representation.

a.	While the Rule does not require a particular degree of specificity, the description should be sufficient to identify the services for which the lawyer has been retained.

b.	Wisconsin Ethics Opinion E-09-03 discusses this requirement as follows:

The communication to the client concerning the scope of the representation should be a clear description of the services and matter for which the lawyer has been retained.  The Rule does not explicitly require a particular degree of specificity.  The Committee believes, however, that the Rule requires a lawyer to provide enough detail to enable the client to identify the particular matter involved.  In many cases, the description of the scope of a representation may fulfill this requirement while being brief.  Accordingly, a description such as, “Legal representation in connection with contract dispute with party X concerning delivery of widgets” or, “Legal representation in connection with
automobile accident in X county on or about date Y” should be sufficient for straight forward matters.  An estate planning matter could be described as, “Preparation of Will” or more generally as, “Preparation of estate plan.”  

Such a brief description, however, may not be possible when a lawyer’s relationship with a client is not limited to a single discrete matter.  If there is not a particular matter or case which can be easily identified, the lawyer should focus on providing as clear a description of the lawyer-client relationship as possible. Again, this description may be fairly brief and meet the requirements of the Rule. So, for example, if the lawyer is retained to handle general representation of a business client, the description could state, for example, “Business-related matters as may arise from time to time and as requested by you.”  Or a description of may consist of “Legal advice and services in connection with business matters as requested by you.”  

3. The written contingent fee agreement must include the method by which the fee is to be determined. 

a. The written contingent fee agreement must include the percentage(s) that will accrue to the lawyer in the event of settlement, trial, or appeal.

b. The written contingent fee agreement must include the litigation and other expenses to be deducted from the recovery.

c. The written contingent fee agreement must include whether such expenses are to be deducted before or after the contingent fee is calculated.

4. The written contingent fee agreement must include a clear statement of expenses for which the client will be liable whether or not the client prevails.

5. The written contingent fee agreement must be signed by the client before or within a reasonable time after commencing representation.

The Rule does not require that the written agreement be signed by the client before the work on the matter commences, even though that is preferable. In situations where time is of the essence, lawyers may commence work on the matter and have the client sign the written contingent fee agreement within a reasonable time. What is a reasonable time depends on the specific situation, but the written contingent fee agreement should be signed by the client as soon as reasonably possible.

6. Upon conclusion of the matter, the lawyer must provide the client with a statement showing the remittance to the client and the method of its determination.

D.	Changes in the Basis or Rate of Fees or Expenses

This situation is governed by SCR 20:1.5(b).

1. Any changes in the basis or rate of the fee or expenses must be communicated in writing to the client. 

“Writing” and “written” are defined in SCR 20:1.0(q):

“Writing” or “written” denotes a tangible or electronic record of a communication or representation, including handwriting, typewriting, printing, Photostating, photography, audio or video recording and e-mail. A "signed" writing includes an electronic sound, symbol or process attached to or logically associated with a writing and executed or adopted by a person with the intent to sign the writing.

2. The writing requirement applies to all representations, regardless of whether the Rule required a written communication at the outset of the representation.

a. A lawyer who has regularly represented a client on the same basis or rate as in the past and who wishes to implement an annual increase in hourly rates must communicate those changes in writing to the client. Even though the lawyer was not required at the outset to communicate the basis or rate of the fee in writing, the change must be communicated in writing.  

b.	The change in the basis of the fee for a regularly represented client may be communicated on the billing statement.  Wisconsin Committee Comment to SCR 20:1.5 states:

In instances when a lawyer has regularly represented a client, any changes in the basis or rate of the fee or expenses may be communicated in writing to the client by a proper reference on the periodic billing statement provided to the client within a reasonable time after the basis or rate of the fee or expenses has been changed. The communication to the client through the billing statement should clearly indicate that a change in the basis or rate of the fee or expenses has occurred along with an indication of the new basis or rate of the fee or expenses. A lawyer should advise the client at the time of commencement of representation of the likelihood of a periodic change in the basis or rate of the fee or expenses that will be charged to the client.
	 
E.	Advanced Fees

1. All advanced fees, including advanced flat fees, are required by SCR 20:1.5(f) to be placed in the lawyer’s trust account unless the lawyer complies with the alternative protection provisions of SCR 20:1.5(g).

a. SCR 20:1.5(f) requires that a lawyer place all advanced fees in trust. This requirement is not new: it formerly appeared in SCR 20:1.15(b)(4).  

b. SCR 20:1.5(f) states:

(f) Except as provided in SCR 20:1.5(g), unearned fees and funds advanced by a client or 3rd party for payment of fees shall be held in trust until earned by the lawyer, and withdrawn pursuant to SCR 20:1.5(h). Funds advanced by a client or 3rd party for payment of costs shall be held in trust until the costs are incurred.

2. A lawyer who complies with the alternative protection provisions of SCR 20:1.5(g) need not place any of the advanced fees in the lawyer’s trust account.

a. This provision was moved from the former SCR 20:1.15(b)(4m) and is substantively unchanged. Under this provision, a lawyer may place advanced fees directly into the lawyer’s business account provided that the lawyer deliver to the client a writing that contains certain information, deliver to the client a final accounting, and agree to submit disputes over the lawyer’s fee to fee arbitration.

b. SCR 20:1.5(g) states:

(g) A lawyer who accepts advanced payments of fees may deposit the funds in the lawyer's business account, provided that review of the lawyer's fee by a court of competent jurisdiction is available in the proceeding to which the fee relates, or provided that the lawyer complies with each of the following requirements: 
(1) Upon accepting any advanced payment of fees pursuant to this subsection, the lawyer shall deliver to the client a notice in writing containing all of the following information: 
a.	The amount of the advanced payment. 
b. 	The basis or rate of the lawyer's fee. 
c. 	Any expenses for which the client will be responsible. 
d. 	The lawyer's obligation to refund any unearned advanced fee, along with an accounting, at the termination of the representation. 
e. 	The lawyer's obligation to submit any unresolved dispute about the fee to binding arbitration within 30 days of receiving written notice of the dispute. 
f. 	The ability of the client to file a claim with the Wisconsin Lawyers' Fund for Client Protection if the lawyer fails to provide a refund of unearned advanced fees. 
(2) Upon termination of the representation, the lawyer shall deliver to the client in writing all of the following: 
a. 	A final accounting, or an accounting from the date of the lawyer's most recent statement to the end of the representation, regarding the client's advanced fee payment. 
b. 	A refund of any unearned advanced fees and costs. 
c. 	Notice that, if the client disputes the amount of the fee and wants that dispute to be submitted to binding arbitration, the client must provide written notice of the dispute to the lawyer within 30 days of the mailing of the accounting. 
d. 	Notice that, if the lawyer is unable to resolve the dispute to the satisfaction of the client within 30 days after receiving notice of the dispute from the client, the lawyer shall submit the dispute to binding arbitration. 
(3) Upon timely receipt of written notice of a dispute from the client, the lawyer shall attempt to resolve that dispute with the client, and if the dispute is not resolved, the lawyer shall submit the dispute to binding arbitration with the State Bar Fee Arbitration Program or a similar local bar association program within 30 days of the lawyer's receipt of the written notice of dispute from the client. 
(4) Upon receipt of an arbitration award requiring the lawyer to make a payment to the client, the lawyer shall pay the arbitration award within 30 days, unless the client fails to agree to be bound by the award of the arbitrator. 

c. This provision permits a lawyer to avoid placing advanced fees in trust and thereby avoid both the trust account record-keeping requirements of SCR 20:1.15(f) and the five-day notice required before withdrawing earned fees from the trust account pursuant to SCR 20:1.5(h). In return, SCR 20:1.5(g) requires the lawyer to do four things:

i. Provide the client with a written notice pursuant to SCR 20:1.5(g)(1), which functions as a fee agreement. The notice must be provided to the client by the lawyer either before or upon accepting the advanced fee.

Although the Rule does not use the term “fee agreement,” it does require the lawyer to provide the client with a notice, which functions as a written fee agreement.  This notice contains the six items enumerated in SCR 20:1.5(g)(1)(a)-(f), the first three of these items are also required by SCR 20:1.5(b).  

In addition, the Wisconsin Comment SCR 20:1.5(g) states: “The writing must also inform the client of the opportunity to file a claim in the event an unearned advanced fee is not refunded, and should provide the address of the Wisconsin Lawyers' Fund for Client Protection.” 

ii. Provide the client with a written final accounting, a refund of any unearned fees and costs, and notice pursuant to SCR 20:1.5(g)(2).

The notice must inform the client that if the client disputes the amount of the fee and wants that dispute to be submitted to binding arbitration, the client must provide written notice of the dispute to the lawyer within 30 days of the mailing of the accounting.  

iii. Submit the dispute to fee arbitration pursuant to SCR 20:1.5(g)(3).

The lawyer must agree that if the client timely disputes the lawyer’s fees in writing, the lawyer must submit the dispute to a bar association sponsored fee arbitration program. The Rule does not require the client to agree to fee arbitration, and a lawyer does not violate the Rule if the lawyer submits the dispute to fee arbitration and the client refuses to participate.

The Rule also gives the lawyer 30 days to attempt to resolve the dispute directly with the client before submitting the matter to fee arbitration.

iv. Pay the arbitration award pursuant to SCR 20:1.5(g)(4). 

3.	A lawyer who accepts advanced fee payment from third parties must comply with SCR 20:1.8(f) and should determine in advance to whom any unearned fees should be refunded.		
a.	Under SCR 20:1.8(f), a lawyer is prohibited from accepting payment from a person other than the client unless the client gives informed consent, there is no interference with the lawyer’s professional judgment or the lawyer-client relationship, and the information relating to the representation of the client is protected as required by SCR 20:1.6.  Neither this Rule nor any other prior Rule provided guidance to lawyers who accepted advanced fee payments from third-party payors when refunds were due.

b.	Pursuant to SCR 20:1.16(d), lawyers must refund advanced fees that are not earned. When a third party has paid the advanced fees, the client and the third party may disagree as to whom should receive the refund.  If the client and third party disagree, then the lawyer must hold the funds in trust, pursuant to the former SCR 20:1.15(d)(3), until the dispute is resolved. 

c.	To avoid such disagreements and their consequences, the Wisconsin Comment to SCR 20:1.5(f) provides the following guidance: 

Sometimes the lawyer may receive advanced fee payments from 3rd parties. In such cases, the lawyer must follow the requirements of SCR 20:1.8(f). In addition, the lawyer should establish, upon receipt or prior to receipt of the advanced fee payment from a 3rd party, whether any potential refund of unearned fees will be paid to the client or 3rd-party payor. This may be done through agreement of the parties or by the lawyer informing the client and 3rd-party payor of the lawyer's policy regarding such refunds. 

d. Consequently, when accepting advanced fees from third parties, lawyers should establish at the outset whether a refund will paid to the client or to the third party, and provide notice to the client and third party prior to or upon the receipt of the advanced fees.
  
e. The Comment provides lawyers with substantial latitude in establishing to whom a refund should be paid. For example, lawyers may simply state that any refund is paid to the client pursuant to the firm’s policy, or lawyers may simply state that any refund is paid to the third party pursuant to the firm’s policy. Lawyers may also ask the client and the third-party payor to agree.  



F. 	Advanced Costs

1. Advanced costs and expenses must be placed in the trust account. The alternative protection provisions of SCR 20:1.5(g) do not permit a lawyer to place advanced costs and expenses in the lawyer’s business account. 

2.	The treatment of advanced costs and expenses under SCR 20:1.5(f) is the same as under the previous Rule, SCR 20:1.15(b)(4). While lawyers are allowed to follow the alternative protection provisions and place advanced fees in the lawyer’s business account, advanced costs must still be placed in the lawyer’s trust account.

a.	SCR 20:1.5(f) states in part: “. . .Funds advanced by a client or 3rd party for payment of costs shall be held in trust until the costs are incurred.”

b.	Wisconsin Comment to SCR 20:1.5(g) states in part:  “. . . SCR 20:1.5(g) applies only to advanced fees for legal services. Cost advances must be deposited into the lawyer's trust account. . . .”

3.	Keep in mind that pursuant to SCR 20:1.5(b), the lawyer must communicate the basis and rate for the costs and expenses.

	The lawyer should identify the expenses or costs that will be charged to the client and specify the amounts if known at the time of the agreement.
	
G.	Withdrawal of Non-Contingent Fees from Trust Account
	
	SCR 20:1.5(h) governs the withdrawal of non-contingent fees from the trust account and was moved from the former SCR 20:1.15(g). This Rule, often referred to as the “five-day rule,” requires lawyers to wait five business days after providing notice to the client that advanced fees have been earned before withdrawing the fees from the trust account.  This Rule also provides an alternative notice to the five-day notice, and it sets time limits on a client’s ability to require lawyers to return funds to the trust account.

1. SCR 20:1.5(h) specifically exempts contingent fees and fees paid pursuant to a court order, and it requires lawyers to wait five business days after providing notice to the client that advanced fees have been earned before withdrawing the fees from the trust account.

SCR 20:1.5(h)(1) states:

(h)(1) At least 5 business days before the date on which a disbursement is made from a trust account for the purpose of paying fees, with the exception of contingent fees or fees paid pursuant to court order, a lawyer shall transmit to the client in writing all of the following: 
a.	An itemized bill or other accounting showing the services rendered. 
b. 	Notice of the amount owed and the anticipated date of the withdrawal. 
c. 	A statement of the balance of the client's funds in the lawyer's trust account after the withdrawal. 

2. SCR 20:1.5(h) permits lawyers to avoid the five-day notice requirement by giving a client prior notice that advanced fees that have been earned will be withdrawn from trust on the date a bill is transmitted to the client. 

a. SCR 20:1.5(h)(2) states:

 (2) The lawyer may withdraw earned fees on the date that the invoice is transmitted to the client, provided that the lawyer has given prior notice to the client in writing that earned fees will be withdrawn on the date that the invoice is transmitted. The invoice shall include each of the elements required under SCR 20:1.5 (h)(1). 

b. Client consent is not required for the alternative notice, and lawyers may avail themselves of this provision by simply placing adequate language in fee or engagement agreements.

3. SCR 20:1.5(h) maintains the former Rule’s requirement that lawyers return disputed funds to the trust account and the former Rule’s time limits on this requirement. 

a. Any objection that requires the lawyer to return funds to the trust account must be made within 30 days of the funds being withdrawn from the trust account. Objections made after 30 days of the funds being withdrawn do not trigger the obligation to return the disputed funds to the trust account.

b. Any objection must be “particularized and reasonable” to trigger the obligation to return the disputed funds to the trust account.  

c. The Rule does not require a client to object in writing or in any specific format. 

d. SCR 20:1.5(h)(3) states:

(3) If a client makes a particularized and reasonable objection to the disbursement described in SCR 20:1.5(h)(1), the disputed portion shall remain in the trust account until the dispute is resolved. If the client makes a particularized and reasonable objection to a disbursement described in SCR 20:1.5(h)(1) or (2) within 30 days after the funds have been withdrawn, the disputed portion shall be returned to the trust account until the dispute is resolved, unless the lawyer reasonably believes that the client's objections do not present a basis to hold funds in trust or return funds to the trust account under SCR 20:1.5(h). The lawyer will be presumed to have a reasonable basis for declining to return funds to trust if the disbursement was made with the client's informed consent, in writing. The lawyer shall promptly advise the client in writing of the lawyer's position regarding the fee and make reasonable efforts to clarify and address the client's objections.

II. Provisions That Are Prohibited or Should Be Avoided in an Engagement Letter

A. Prohibited Provisions

1. A lawyer is prohibited from asserting any sort of lien or interest in the client’s file.

a. Wisconsin does not permit an attorney’s lien on a client’s file. Wisconsin Ethics Opinion E-95-5. In OLR Public Reprimand 2005-9, the lawyer was disciplined for failing to provide the file to the client when the client requested it in violation of SCR 20:1.16, and for asserting a frivolous claim in violation of SCR 20:3.1 by asserting a lien on the client’s file for unpaid fees. 

b. The file is the client’s property, and the client is entitled to the file upon request, regardless of whether the client owes the lawyer money.  If a lawyer wishes to retain a copy of the file, the lawyer must pay for the copying costs and not pass them on to the client, Wisconsin Ethics Opinion E-00-03. 

2. A lawyer is prohibited from seeking to limit the client’s right to file a grievance against the lawyer with the Office of Lawyer Regulation.

SCR 20:1.8(h)(3) prohibits the lawyer from making any agreement that limits the client’s right to report the lawyer’s conduct to the disciplinary authorities.

3. A lawyer is prohibited from seeking to prospectively limit a lawyer’s malpractice liability to the client unless the client is independently represented in making the agreement.

SCR 20:1.8(h)(1) prohibits the lawyer from making any agreement that prospectively limits the lawyer’s liability to the client for malpractice unless the client is independently represented in making the agreement.

4. A lawyer is prohibited from seeking to restrict or to impose financial penalties on a client’s right to settle a matter.

a. SCR 20:1.2(a) requires a lawyer to abide by the client’s decision to settle a matter. Lawyers who ignore the client’s instructions with respect to settlement or who settle matters without the client’s consent are routinely disciplined. 

b. A lawyer is also prohibited by SCR 20:1.2(a) from drafting an agreement with clients that give the lawyer the authority to settle the matter. See, North Carolina Ethics Opinion 145 (1993).

c. A lawyer may not circumvent this prohibition by drafting an agreement that requires the lawyer’s consent to settle. See, New York County Ethics Opinion 699 (1994).

d. A lawyer may not impose financial penalties on a client who does not follow the lawyer’s advice with respect to settlement. See, e.g., Nebraska Ethics Opinion 95-1 (1995); Connecticut Informal Ethics Opinion 99-18 (1999).  Moreover, a provision that gave the lawyer the right to withdraw and receive quantum meruit compensation if the client rejected the lawyer’s settlement advice was found to be unethical. Philadelphia Ethics Opinion 2001-1.

5. A lawyer is prohibited from seeking to limit or to impose financial penalties on the client’s ability to discharge the lawyer at any time and for any reason.

a. A client has the right to fire his or her lawyer at any time for any reason or for no reason, and the lawyer must withdraw when discharged. SCR 20:1.16(a)(3). The failure of the lawyer to withdraw when discharged will result in discipline. Disciplinary Proceedings against Kinast, 108 Wis. 2d 32 (Wis. 1993).

b. A provision in an agreement that seeks to prohibit the client from discharging the lawyer is unenforceable. See, e.g., Olsen & Brown v. Englewood, 889 P.2d 673 (Colo. 1995).

c. A lawyer may not seek to impose financial penalties on a client for discharging the lawyer. This protects the client’s right to counsel of his or her choice by prohibiting the lawyer from imposing on the client financial burdens beyond the obligation to pay for the reasonable value of the services already rendered. ABA Comment [4] to SCR 20:1.16 recognizes the right of the lawyer to be paid for services rendered.  In addition, the lawyer’s fees must always be reasonable as required by SCR 20:1.5(a), and the lawyer is obligated by SCR 20:1.16(d) to return any unearned portion of advanced fees. (Keep in mind that what was a reasonable fee for representation to completion may not be reasonable or earned if the representation is terminated before completion.) 

d. A lawyer cannot by a fee or engagement agreement contract away these obligations under the Rules. Consequently, a lawyer was disciplined for including a discharge provision that gave the lawyer the greater of an hourly fee or a percentage of the largest settlement offer if the lawyer was discharged. The court concluded that the discharge provision was to intimidate the client into not exercising her right to discharge the lawyer from representation and to penalize any such exercise of that right. Florida Bar v. Doe, 550 So. 2d 1111, 1113 (Fla. 1989).

e. Contingency fee cases are the most frequently disputed cases involving fees upon discharge. In Wisconsin, the general rule is that a lawyer discharged without cause is entitled to the value of the contract minus the reasonable value of the successor attorney’s services. Tonn v. Reuter, 95 N.W.2d 261 (Wis. Ct. App. 1959); Tesch v. Laufenberg, Stombaugh & Jassak, S.C., 836 N.W.2d 849 (Wis. Ct. App. 2013). 

f. Lawyers who are discharged for cause, however, are not entitled to fees in the amount of the contract. Consequently, when a lawyer is discharged for cause for failing to provide adequate services and has provided no value to the client, the lawyer is not entitled to any fees. This is true even if the lawyer has a statutory lien pursuant to Wis. Stat. §§ 757.36 to 757.38 because the lawyer has breached the contract giving rise to the lien. McBride v. Wausau Ins. Co., 500 N.W.2d 387 (Wis. Ct. App. 1993). However, when a lawyer is discharged for cause for failing to provide adequate services but has provided some value to the client, the lawyer may be entitled to an award of fees in quantum meruit. Lorge v. Rabl, 2008 WI App. 141. 

g. In some circumstances in which a client would be unjustly enriched, the existence of an equitable lien for attorney’s fees has been recognized in Wisconsin. In re Edl, 207 B.R. 611 (1997); Wurtzinger v. Jacobs,148 N.W.2d 86 (1966). 

h. Lawyers must be cautious about asserting a lien against the proceeds of a former client’s settlement or judgment. Wisconsin has disciplined lawyers who assert such liens without a substantial basis. Disciplinary Proceedings against Marks, 665 N.W.2d 836 (2004).

6. A lawyer is prohibited from asserting that a payment of an advanced fee is nonrefundable upon receipt. 

a. An advanced fee is defined in SCR 20:1.0(ag).

"Advanced fee" denotes an amount paid to a lawyer in contemplation of future services, which will be earned at an agreed upon basis, whether hourly, flat, or another basis. Any amount paid to a lawyer in contemplation of future services whether on an hourly, flat or other basis, is an advanced fee regardless of whether that fee is characterized as an "advanced fee," "minimum fee," "nonrefundable fee," or any other characterization. Advanced fees are subject to the requirements of SCR 20:1.5, SCR 20:1.15(b)(4) or (4m), SCR 20:1.15(e)(4)h., SCR 20:1.15(g), and SCR 20:1.16(d).

b. SCR 20:1.16(d) requires that any advanced fee not earned must be refunded to the client.  A determination about whether a refund is due cannot be made until the representation is concluded. Consequently, asserting that an advanced fee is nonrefundable on receipt is misleading and may be in violation of SCR 20:7.1(a) and SCR 20:8.4(c). Asserting that an advanced fee is nonrefundable upon receipt may also violate SCR 20:1.5(a), which prohibits a lawyer from making an agreement for an unreasonable fee. 

c. Advanced fees should be distinguished from retainers. SCR 20:1.0(mm) defines retainer.

"Retainer" denotes an amount paid specifically and solely to secure the availability of a lawyer to perform services on behalf of a client, whether designated a "retainer," "general retainer," "engagement retainer," "reservation fee," "availability fee," or any other characterization. This amount does not constitute payment for any specific legal services, whether past, present, or future and may not be billed against for fees or costs at any point. A retainer becomes the property of the lawyer upon receipt, but is subject to the requirements of SCR 20:1.5 and SCR 20:1.16(d).

d. While genuine retainers may be termed nonrefundable, they still must be reasonable under SCR 20:1.5(a), and are subject to the requirement of SCR 20:1.16(d) that any unearned fee must be returned to the client.




B. Provisions That Should Be Avoided

1. A lawyer should avoid or at least be cautious of provisions that unilaterally impose responsibility for collection costs on the client.

a. Although a lawyer may seek legitimate fees and costs in an action to collect legal fees when appropriate, a lawyer should avoid provisions that seek to unilaterally and prospectively impose such costs on the client. 

b. Statements in fee agreements that the client will be responsible for any collection costs are not explicitly prohibited by the Rules, and there is no Wisconsin ethics opinion or case that forbids or even addresses the issue.

c. Case law from other jurisdictions concludes that these provisions are unenforceable and possibly unethical. A provision that allows recovery of attorneys' fees if the lawyer prevails in a fee collection action but does not grant the client a corresponding right if he or she wins is fundamentally unfair and unenforceable. A provision that requires the client to pay a fixed percentage of the balance due regardless of the collection costs is particularly unfair. Moreover, a provision that unilaterally and prospectively imposes collection costs on the client has the potential for silencing a client’s complaint about fees for fear of retaliation for the nonpayment of even unreasonable fees.  Lustig v. Horn, 732 N.E.2d 613 (Ill. App. Ct. 2000); Ween v. Dow, 822 N.Y.S.2d 257 (App. Div. 2006); Gruber & Colabella v. Erickson, 784 A.2d 758 (N.J. Super. Ct. 2001).

d. If an attorney-client relationship already existed between the parties when the engagement agreement was signed, the potential for overreaching on the part of an attorney is much greater because the client is no longer free to simply walk away. Consequently, particular attention will be given to contracts made or changed after the relationship of attorney and client has been established. These types of agreements may violate SCR 20:1.8(a) and also give rise to a claim of undue influence. 

2. A lawyer should avoid clauses that deem late payment as consent for the lawyer’s withdrawal.

a. There is nothing improper with a provision notifying the client that continued delinquency in fees may result in withdrawal after the client has been given a reasonable opportunity to become current. However, a lawyer should not include a provision that deems late payment as the client’s consent for the lawyer to withdraw. 

b. Lawyers, unlike clients, do not have unfettered discretion to terminate the lawyer-client relationship. SCR 20:1.16(b) provides various permissive grounds for withdrawal.  SCR 20:1.16(b)(5) permits a lawyer to withdraw if the client fails to substantially fulfill an obligation to the lawyer, such as the payment of fees as previously agreed, and if the client has been given reasonable warning that the lawyer will withdraw because of the unfulfilled obligation. It is highly unlikely that such a provision in the engagement letter, which deems late payment as the client’s consent for the lawyer to withdraw, constitutes a reasonable warning.

III. The Content of an Engagement Letter

The letter of engagement is one of the first steps in establishing a professional relationship with a client. It is an effective way to communicate exactly what the lawyer and the client have agreed to do. Everything that is contained in the engagement letter should first be discussed with the client. The letter documents that discussion and prevents misunderstanding about the expectations and responsibilities of both the lawyer and the client. The letter of engagement can also serve as a risk management tool for the law firm because it reflects the law firm’s policies and procedures.  Potential liability claims and grievances can be avoided through the use of effective letters of engagement. 

Effective engagement letters include much more than the requirements of SCR 20:1.5.  Including all essentials in the engagement letter will help you meet your client’s expectations and collect your fee.  Clients will better understand that they are forming a two-way relationship, one in which the lawyer agrees to perform to the best of his or her ability in accordance with professional standards and the client agrees to communicate and cooperate fully – which includes paying the bill. 

There is no single format or specific content that is suited to all, or even most, situations in which lawyers are engaged to represent clients. There are, however, areas of content that lawyers should consider when writing an engagement letter.

A. Introductory Paragraph(s)

1. The introductory paragraph sets the tone for the letter and explains the purpose of the letter. 

2. Sample language:

Thank you for choosing [me, us, our firm or firm name] to help you with your [estate planning, joint venture, etc.]. I enjoyed meeting both of you last week, and I look forward to working with you. The purpose of this letter is to put in writing for you the terms and conditions of my representation. If you both agree to the terms and conditions in this letter, please sign and return a copy to me. It will then become a contract between us.
 
3. The identity of the client(s) and the scope of representation sections follow the introductory paragraph.

B. Identity of the Client(s)

1. Clearly identify the client using proper legal names. 

2. If there are other individuals who are reasonably related to the matter but who will not be represented by the firm, expressly indicate that.

3. Sample language:

As we discussed in my office on _______________, we represent only A. We do not represent B or C. They are encouraged to retain other counsel. As this matter proceeds, we will protect A’s interests as best we can, which may mean taking action that might eventually disadvantage B or C. 
4. When representing an organization, clearly indicate that the firm represents the organization and its interests, not the officers, the board of directors, or any specific employees. Similarly, it should be clearly stated whether subsidiary organizations, parent organizations, or affiliate organizations are included in the representation. If not included, clearly indicate that.

5. Sample language:

As we discussed, we represent ABC Corp. When a law firm represents an entity, such as ABC Corp., the firm’s client is only the corporation, not its individual officers, directors, or employees. [While the firm is not precluded from representing individual officers, directors, or employees when there is no conflict of interest, any such representation would require a separate engagement agreement.]

6. When representing a client or clients who want to establish an entity, clearly state whether the client is the individuals or the entity. 

7. Sample language:

Our client is the [New Entity]. We do not represent any of you individually. It is important that each of you understands that the interests of [New Entity] may not always be identical to the interests of the [number] of you as its organizers, owners, and managers. In addition, the interests of any one of the [number] of you may not always be identical to the interests of the others. Therefore, each of you should carefully consider retaining independent counsel to advise and represent you separately from the [New Entity] and from the others.

8. Sample language:

Our client is the [number] of you collectively in your capacity as the organizers and initial owners and managers of the [New Entity].  We do not represent the [New Entity] or any of you separately.  It is important that each of you understands that the interests of the [New Entity] may not always be identical to the interests of the [number] of you as its organizers, owners, and managers and that the interests of any one of the [number] of you may not always be identical to the interests of the others. Therefore, each of you should be aware that in your individual capacity you should carefully consider retaining independent counsel to advise and represent you separately from the [New Entity] and from the others.

9. Sample language:

Our client is the [New Entity] and the [number] of you collectively in your capacity as the organizers and initial owners and managers of the [New Entity]. We do not represent any of you separately. It is important that each of you understands that the interests of the [New Entity] may not always be identical to the interests of the [number] of you as its organizers, owners, and managers and that the interests of any one of the [number] of you may not always be identical to the interests of the others. Therefore, each of you should be aware that in your individual capacity you should carefully consider retaining independent counsel to advise and represent you separately from the [New Entity] and from the others.


10.	Sample language:

		My services will be limited to the representation of [name all clients] in defense of the claims filed against them for [brief description of claims, case number]. However, my services will not be conducted for the benefit of or with the intention to represent [corporation name], any of its parent or subsidiary companies or any other employees of the corporation or affiliate company. Finally, services are limited to the joint representation of all named clients and will not extend to the unrelated or individual legal needs of any client.  [Note: This sample includes a brief description of the matter. The services to be performed would be specified in the scope of representation provision.]

C. Scope of Representation

1. The scope of representation and the nature of the legal services should be clearly identified.

2. The “unbundling” of legal services, also known as “limited scope representation” is an increasingly common form of practice. The term refers to an arrangement where the lawyer agrees to some, but not all, of the legal services usually completed during a representation. For example, the lawyer may agree to help write a complaint for a client to file pro se.

3. Sometimes it may not be enough to simply delineate what will be handled, but it may also be wise to document any reasonably related matters or services that will not be handled or provided.

4. Sample language:

		I have agreed to represent the two of you in planning your estates. As we discussed last week, I will review your assets and liabilities, meet with you to determine your financial and estate planning objectives, and draft your wills as well as any other documents necessary to carry out your objectives. 

5.	Sample language:

		Our firm has agreed to represent you in asserting your [identify claim, e.g., personal property] claim against [opposing parties] arising out of [identify matter, dispute, or occurrence]. We will represent you in all aspects of your claim including negotiations for settlement and any litigation, arbitration, mediation, or other proceedings through final judgment and post-trial motions.  This engagement agreement [Our representation] does not include any appeal or efforts to collect or enforce any judgment or award that may be entered in your favor. 

D. Post-Engagement Matters

1. The letter of engagement should also negate any implied obligation to advise the client about legal developments related to the matter after the completion of the matter. 



2. Sample language:

You are engaging our firm to provide legal services in connection with a specific matter. After completion of the matter, changes may occur in the applicable laws or regulations that could have an impact upon your future rights and liabilities. Unless you engage us after completion of the matter to provide additional advice on issues arising from the matter, the firm has no continuing obligation to advise you with respect to future legal developments.

3.	This provision can also be included in the Scope of Representation provision.

E. No Guarantee of Results

1.	Make clear that you are not guaranteeing a result. You may want to include an acknowledgement from the client that no result is promised. Often lawyers are asked by clients to express opinions about the eventual outcome of a matter or the likelihood of success of a particular strategy. A provision in the engagement letter might discourage a disappointed client from claiming that success was guaranteed. 
	
2.	Sample language:

		We cannot guarantee of a specific outcome in any case. We will, however, use our best efforts on your behalf.

3. 	This provision can also be included in the Scope of Representation provision.

F. Nature of the Relationship

1.	This provision provides a short statement describing the trust relationship. 

2.	Sample language:

Our objective is to provide high quality legal services to our clients at a fair and reasonable cost. The attorney-client relationship is one of mutual trust and confidence. If you have any questions concerning the terms of this engagement, our ongoing handling of this legal matter, or about any issue relating to a monthly statement that is unclear or appears to be unsatisfactory, please contact us.

3. This provision can be a nice way to transition to the provisions that govern the responsibilities of the lawyer and the client.

G. Staffing/Personnel Assigned to Work on the Matter

1.	The engagement letter can identify the personnel who will work on the matter, including the lead attorney. 
 
2.	This provision can also cover the allocation of work between the attorney and client as well as the use of paralegals, experts, consultants, and other personnel. This provision can also specify who will attend conferences, depositions, hearings, and trial.

3.	Because staffing assignments may change, designations should remain flexible.

4.	Sample language:

		Our goal is to provide quality legal services to you in an efficient, economical manner. I will be the attorney primarily responsible for the representation. At times, [name], an [attorney or paralegal] may assist me. Occasionally, I may meet with [him/her/them] to discuss the representation, and two of us, on occasion, may attend meetings or proceedings on your behalf. While this practice may seem to be a duplication of services, we believe that it improves the quality of the work and is more economical.
		If you have any questions about our services, billing, or any other aspect of our representation, please contact me. My [direct phone number or email] is [phone number or email address].
	 
H. Fees 

1.	SCR 20:1.5(a) states the factors to be considered in determining the reasonableness of the fee.  These factors include: (1) the time and labor required, the novelty and difficulty of the questions involved, and the skill requisite to perform the legal service properly; (2) the likelihood, if apparent to the client, that the acceptance of the particular employment will preclude other employment by the lawyer; (3) the fee customarily charged in the locality for similar legal services; (4) the amount involved and the results obtained; (5) the time limitations imposed by the client or by the circumstances; (6) the nature and length of the professional relationship with the client; (7) the experience, reputation, and ability of the lawyer or lawyers performing the services; and (8) whether the fee is fixed or contingent.

2.	The engagement letter should describe the method by which the fees will be determined and the factors to be considered. 

3. 	The following are some of the types of fees.

	a.	Fixed, flat, unit, task or project fee
This fee is a fixed amount for an entire matter, units (segments) of a matter, or a specific assignment or task.  The definition and requirements of a flat fee can be found in SCR 20:1.0(dm).
	b.	Hourly fee
This fee is based on the hourly rates for those individuals working on the matter. Some firms use a “discounted hourly fee,” which is charged at a reduced hourly rate.
	c.	Capped fee
		This fee is an hourly rate but is capped at a predetermined amount.
	d. 	Contingent fee
This fee is dependent on the outcome of the matter. The requirements for a contingent fee can be found in SCR 20:1.5(c) and (d).
	e. 	Reverse contingent fee
		This fee is dependent on the amount saved in the defense of a claim. 


	f.	Modified contingent fee
This fee is based on a reduced hourly rate with a bonus dependent on the results achieved.
	g.	Incentive fee
		This is a fixed fee with bonus dependent on the results achieved. 
	h. 	Retainer fee
This fee is paid for availability, not services.  The definition and requirements of a retainer can be found in SCR 20:1.0(mm).

4.	Any special fee arrangements should be explained.  For example, when client establishes a budget or guidelines to reduce fees and charges, the engagement letter should confirm such limitations.

5.	Sample language:

		As we discussed, our fees will be based on the amount of time spent by the attorneys and paralegals on your matter. My hourly rate is [amount], and the hourly rate of my associate, [name] is [amount]. The hourly rate for our paralegal is [amount]. These rates may be adjusted on an annual basis to reflect the increased experience and expertise of the attorneys and paralegals, and to reflect the inflationary increases in the costs of our practice.
 
6.	Sample language:

		As we discussed in our meeting last week, you have agreed to pay an advanced fee of [amount] for future legal services and costs. The advanced fee will be placed into a trust account for clients. The funds placed in the trust account continue to belong to you until payment is earned for the legal services provided or when costs are disbursed. You will receive a monthly statement describing the services provided and the costs disbursed, and will be asked to authorize us to withdraw funds for the fees and costs incurred.  We will refund any portion of the advanced fee that we have not earned.

7. 	Sample language:

		The fees and charges billed to you are your responsibility whether or not a court awards attorneys’ fees against an opposing party. Courts may award attorneys’ fees which they consider reasonable under the applicable statutes, but which are less that the amounts billed to you.  In such a case, you continue to be obligated to pay us for our actual fees and charges even though the court awards less.

8.	Sample language:

		As we discussed, our fee for representing you in this matter is a contingent fee. Our fee is dependent on recovery through settlement or trial, except in the event of discharge or withdrawal. If no recovery is obtained, you will be obligated only for our expenses and disbursements as described below. 
		The fee to be paid to us will be a percentage of the net recovery and will depend on the stage at which the settlement, award, or judgment is reached. The net recovery means the amount of cash plus the fair market value of any other property received by you after deducting all expenses and disbursements. Accordingly, the expenses and disbursements incurred will reduce the amount you will receive. 
		If your claims are settled prior to thirty (30) days before the date on which the matter is first set for trial or arbitration, our fee will be equal to ____ percent (__%) of the net recovery. If a settlement or recovery occurs thereafter, our fee will be equal to ____ percent (__%) of the net recovery.  
	
I. Expenses and Disbursements

1. An explanation should be provided for the firm’s charges for third-party costs and firm services. Expenses, like fees, must be reasonable. SCR 20:1.5(a). 

2. Questions of the reasonableness of expenses were addressed in ABA Formal Ethics Op. 93-379 (1993). Questions of reasonableness were addressed in three general areas: general office overhead, disbursements; and in-house provision of services. The ABA Committee stated that in the absence of disclosure to the client in advance of the engagement, a client should reasonably expect that the lawyer’s general office overhead would be subsumed within the charges for professional services and would not be billed to the client. With respect to disbursements, the Committee stated that it would be improper, absent disclosure, for surcharges to be assessed on disbursements over the amount actually incurred. With respect to the provision of in-house services, the Committee stated that in the absence of an agreement to the contrary, a lawyer may charge no more than the direct cost associated with the service (the actual cost of making the copies) plus reasonable allocation of the overhead expenses directly associated with the provision of the service (the salary of a photocopy machine operator).

3. The engagement letter should include any restrictions the client may have on the lawyer’s ability to incur expenses.

4. Sample language:

		In addition to the legal fees described above, you agree to pay the reasonable costs and expenses we incur on your behalf in connection with this matter.  Such expenses include court filing and service of process fees, witness fees, court reporter fees, photocopying, and travel expenses. You authorize us to incur all reasonable costs and to retain any investigators, consultants, or experts necessary in our judgment to pursue your claims.

5. Sample language:

The firm will not pay the fees and expenses of others such as experts, investigators, and consultants, or other large disbursements. These fees and expenses are the responsibility of, and will be directly billed to, the client. 

6. Sample language:

You are responsible for paying all reasonable and necessary costs incurred in the investigating, preparing, and presenting your claims.  These costs include filing fees, service or process fees, court reporter fees, photocopying, messenger and delivery services, video recording, the cost of any expert witness, and travel, which includes mileage, parking, airfare, ground transportation, lodging, and meals. [You have agreed to promptly pay or reimburse us for any such expenses or costs.] [We have agreed to advance these costs on your behalf, and you have agreed that we will be reimbursed for any costs we have incurred out of the funds we recover for you. If we do not recover an amount on your behalf, or if the amount recovered is not sufficient to cover the costs we have incurred, you agree to be responsible for reimbursing us for the costs we have incurred.
	
J. Fee Estimate

1. Wisconsin Committee Comment to SCR 20:1.5 encourages fee estimates.

Compliance with the following guidelines is a desirable practice: (a) the lawyer providing to the client, no later than a reasonable time after commencing the representation, a written estimate of the fees that the lawyer will charge the client as a result of the representation; (b) if, at any time and from time to time during the course of the representation, the fee estimate originally provided becomes substantially inaccurate, the lawyer timely providing a revised written estimate or revised written estimates to the client; (c) the client accepting the representation following provision of the estimate or estimates; and (d) the lawyer charging fees reasonably consistent with the estimate or estimates given.

2.   Sample language:

I estimate that the fees for this representation will be approximately ______ [or will fall between _____ and _____].  Actual fees, however, may exceed this estimate due to unforeseen circumstances. This estimate is based on the novelty and difficulty of the issues involved; the skill necessary to perform the services properly; the experience, reputation, and ability of those performing the services; the time limitations imposed by you or the circumstances; and the amount involved.

3. 	Sample language:

An estimate of our fees is, of course, intended to give you an idea of the potential costs for your budgeting purposes, but the actual final costs may in fact vary significantly from the estimate if there are unexpected complications or if more work than initially expected is required. We will make every reasonable effort to ensure that the final amount for fees does not exceed the estimated amount.  If, in the course of performing legal services on your behalf, we discover that the matter is more complex or time consuming than originally expected, we will provide you with a revised estimate. 

K. Billing, Interest on Unpaid Balances, Withdrawal for Nonpayment

1. 	The engagement letter should provide the client with a clear understanding of the billing frequency. The letter can also emphasize that the firm expects timely payment. Any law firm policies regarding interest on late payment or past due accounts should be included.

2. 	If you intend to charge interest on unpaid balances, that information should be a part of the letter of engagement and clearly communicated to the client at the beginning of the representation. The Rules of Professional Conduct do not prohibit a lawyer from charging a reasonable rate of interest on outstanding balances, but the lawyer must notify the client of that intent as part of the duty to communicate the basis or rate of the fee. If a lawyer simply imposes the interest charges without client notification and consent, the lawyer may have violated SCR 20:1.5(b)(1), the duty to communicate the basis or rate of the fee, and SCR 20:1.5(a), the duty to charge a fee that is reasonable. Wisconsin Ethics Opinion E-09-03.

 3.	SCR 20:1.15(b)(5) permits a lawyer to withdraw if the client fails to substantially fulfill an obligation to the lawyer, such as the payment of fees as previously agreed, and if the client has been given reasonable warning that the lawyer will withdraw because of the unfulfilled obligation. It is highly unlikely that such a provision in the engagement letter, which deems late payment as the client’s consent for the lawyer to withdraw, constitutes a reasonable warning.

4.	Sample language:

		We will send you a monthly statement describing the services rendered and the costs incurred. The description of the services will include the date of each service, the person rendering the service, the amount of time spent in minimum increments of one-tenth of an hour, and the details of the service provided. The monthly statement will also itemize the costs incurred on your behalf such as filing fees; court reporter fees; charges for investigation, travel, and accommodation; [add other costs]. 

5.	Sample language:

		Your account balance is due upon receipt of the statement. If the account balance is not paid with 30 days from the date of the statement, a late charge of 1% will be assessed. 

6.	Sample language:

If your account becomes more than 90 days past due, we may seek to withdraw from representing you.

L. Communication 

1. Communication, or lack of communication, is the single most cited reason for client dissatisfaction, and one of the most frequent reasons for attorney discipline. The lawyer is mandated by SCR 20:1.4 to promptly inform the client of any decision or circumstance that requires client consent, to reasonably consult with the client about the means by which the client’s objectives are to be accomplished, to keep the client reasonably informed about the status of the matter, to promptly comply with reasonable requests by the client for information, and to explain a matter to the extent reasonably necessary to permit the client to make informed decisions. 

2. Reasonable communication between the lawyer and the client is necessary for the client to effectively participate in the representation. ABA Comment [1] to SCR 20:1.4. 

3. The newly amended ABA Comment [4] to the Model Rule acknowledges that in the electronic age, lawyers and clients communicate in ways other than by telephone. The Comment formerly stated that client “telephone calls should be promptly returned or acknowledged.”  The newly amended Comment states that a “lawyer should promptly respond to or acknowledge client communications.”

4. The engagement letter should inform the client of the firm’s policy on the standard time period for responding to or acknowledging client communications. 

5. Sample language:

Reasonable communication between the lawyer and the client is necessary for effective representation. We will respond to or acknowledge your communications within 24 hours. We will promptly inform you of any circumstance that requires your consent, reasonably consult with you about the means for accomplishing your objectives, keep you reasonably informed about the matter, promptly comply with your reasonable requests for information, and explain a matter so that you can make informed decisions. 

M. Confidentiality, Preserving the Attorney-Client Privilege, and Use of Email

1. Regardless of the mode of communication used, communications between the lawyer and the client are protected by the duty of confidentiality. Furthermore, such communications may be subject to the attorney/client privilege which means that neither the client nor the lawyer may be called to testify about the nature and subject matter of the communications between the lawyer and the client. However, that privilege can be lost and the communications required to be disclosed at trial if the client shares the communications with a third party. 

2. Explain to your client that the attorney-client privilege is lost if you and your client discuss a legal issue in the presence of someone who is not a client in the same matter, whether it is a friend, parent, or business consultant. For example, if discussions that occur by text message or email are viewed by others, the privilege can be lost.

3. Explain to your client that he or she should not talk about his or her case with others. For example, if your client simply tells a family member, a coworker, or neighbor that you said one aspect of his or her case is particularly weak, then the attorney-client privilege about that aspect of the matter is lost. Consequently, you and your client could be forced by opposing counsel to reveal all communications about that aspect of the matter. The same result can happen if your client takes a letter, email or other communication to an accountant or financial planner to discuss the ramifications of the advice you have given him or her, or if your client forwards an email to family members to keep them informed about an ongoing representation. As the lawyer, it is your responsibility to make certain your clients at least understand the potential damage if they do these things.

4. Sample language:

Please keep in mind that communications between our firm and you are generally confidential, regardless of the mode of communication used. Furthermore, such communications maybe subject to the attorney-client privilege which means that neither you nor anyone from our firm may be called to testify about the nature and subject matter of our communications with you. However, that privilege can be lost and the communications required to be disclosed at trial if the communications are shared with a third party. 
In order to protect the confidential nature of our communications with you, we ask that you refrain from sharing or relating our communications to a third party. In the event you believe that communications with our office should be shared with a third party, we ask that you consult with the attorney in charge of your case before doing so. In that way, you and the attorney can determine what information should be provided to the third party, when the information should be provided, how the information should be provided, and whether that information should come from you or from the attorney. Given the ease of forwarding emails and voicemails, it is important to the success of your matter that you keep this policy in mind and resist the urge to "forward" to or "copy" third parties our communications with you. 

5. A lawyer's duties with respect to protecting the confidentiality of client information, whether under the ethics rules or the evidentiary attorney-client privilege, remain the same regardless of how the information is communicated. ABA Formal Ethics Opinion 99-413 (1999) explains:

[E]-mail communications, including those sent unencrypted over the Internet, pose no greater risk of interception or disclosure than other modes of communication commonly relied upon as having a reasonable expectation of privacy. The level of legal protection accorded e-mail transmissions, like that accorded other modes of electronic communication, also supports the reasonableness of an expectation of privacy for unencrypted e-mail transmissions. The risk of unauthorized interception and disclosure exists in every medium of communication, including e-mail. It is not, however, reasonable to require that a mode of communicating information must be avoided simply because interception is technologically possible, especially when unauthorized interception or dissemination of the information is a violation of [the Electronic Communication Privacy Act, 18 U.S.C. §§2511, 2701]. 

6. However, lawyers must recognize and take reasonable steps to protect against the risks of inadvertent or unauthorized disclosure that are unique and attendant to electronic communication. ABA Formal Ethics Op. 11-459 (2011) warns: 

 	A lawyer sending or receiving substantive communications with a client via e-mail or other electronic means ordinarily must warn the client about the risk of sending or receiving electronic communications using a computer or other device, or e-mail account, to which a third party may gain access. … Whenever a lawyer communicates with a client by e-mail, the lawyer must first consider whether, given the client's situation, there is a significant risk that third parties will have access to the communications. If so, the lawyer must take reasonable care to protect the confidentiality of the communications by giving appropriately tailored advice to the client. (Italics added.)

7. Sample language:

To expedite communications with clients, we routinely use unencrypted electronic mail. While the use of unencrypted electronic mail necessarily involves some risk of accidental disclosure of information, we have adopted a list of best practices to avoid the risk of inadvertent disclosure or loss of attorney-client privilege.  If you do not agree to our use of email, please let us know and we will make alternative methods of communication available.

8.	When employees have communicated with their personal attorneys over their employer-provided networks or computers, whether they have waived their attorney-client privilege may depend on whether the employer clearly reserved the right to monitor employees' electronic communications. In general, courts have found that an employer's clearly stated policy that employee communications over company-owned devices or networks may be monitored will eliminate any reasonable expectation of confidentiality on the part of its employees and vitiate their claims of privilege.

9.	Clients should also be told to not use anyone else’s computer to communicate with you. A client’s work computer, including a tablet, or a company-supplied smart phone does not belong to the client, and the employing company has the right to monitor communications that occur on its systems. Thus, there should be no emails to and from a work email address and no communications on the work cell phone.

10.	Sample language:

We also advise you to refrain from communicating with us on any device provided by your employer or any computer, smart phone, or other device that is shared with someone else. In addition when communicating with us, do not use your work email address or a shared email account. You should only use a private email account that is password protected and only accessed from your personal smart phone or computer.

N. Social Media

1. SCR 20:1.4, which is the rule regarding communication with clients, requires lawyers to fully inform their clients about all aspects of their matter. This includes informing clients how their own actions might affect their case when it comes to participating in social media during the course of representation. For example, if your client posts on Facebook that you said one aspect of the case is particularly weak, then his or her opponent’s lawyer could force you and your client to reveal all communications about that aspect of the matter.

2. You may want to advise clients about restricting access to their social media by changing the privacy settings. Advising clients, however, to close social media accounts or remove damaging information may be considered destruction of evidence, spoliation of evidence, or obstruction of justice.
 
3. Sample language:

We strongly encourage you to refrain from participating in social media such as Facebook, Twitter, or Tumblr during the course of representation. Information found on a social media website is not private, can be discoverable, and if used as evidence may be potentially damaging to your interests. Information posted online could result in a waiver of the attorney- client privilege if that information relates in any way to the legal matter in which we are representing you. In addition, you should not delete or remove information from any social media website because that could be considered destruction of evidence, spoliation of evidence, or obstruction of justice.

4.	Recently, however, the New York County Bar's Ethics Committee concluded that attorneys may in some circumstances advise a client to “take down” [image: ]social[image: ] media[image: ] and online postings that could have an adverse effect on the client's position in a civil matter. New York County Lawyers Ass'n Comm. on Professional Ethics, Op. 745, 7/2/13. The guidance—which focuses on attorneys' obligations in civil matters only—was prompted by what the panel described as “the growing volume of litigation regarding [image: ]social[image: ] [image: ]media[image: ] discovery.” The “premise behind such cases is that [image: ]social[image: ] [image: ]media[image: ] websites may contain materials inconsistent with a party's litigation posture, and thus may be used for impeachment,” the opinion states. Summarizing its advice, the panel said: “An attorney may advise clients to keep their [image: ]social[image: ] [image: ]media[image: ] privacy settings turned on or maximized and may advise clients as to what should or should not be posted on public and/or private pages…. Provided that there is no violation of the rules or substantive law pertaining to the preservation and/or spoliation of evidence, an attorney may offer advice as to what may be kept on “private” [image: ]social[image: ] [image: ]media[image: ] pages, and what may be “taken down” or removed.”

5.	You may wish to add your firm’s policies on social media in the engagement letter.  For example, let clients know that even though your attorneys have Facebook pages and twitter accounts, they do not “friend” or “follow” clients.  Explain that this is for the clients’ protection and security, and instead direct them to your Facebook fan page if you have one. 

O. Conflicts of Interest

1. Information concerning conflicts of interest can be incorporated into the engagement letter, or it can be put in a separate letter. Some lawyers prefer a separate conflicts letter because it makes the engagement letter less complex and because a separate conflicts letter facilitates obtaining the informed consent of the client.

2. Sample language:

We are not aware of any conflicts of interest arising from our representation of you and our other clients, former clients, other persons, or other interests. If a conflict of interest should arise, we will disclose it to you and work together to resolve it.

3. Sample language:

Although you share a collective interest in developing an estate plan, my estate planning recommendations may affect your individual interests differently. As we discussed during our meeting, I cannot act as an advocate for one of you to the detriment of the other. However, an estate plan that is best for you collectively may affect the classification of your property under the Wisconsin Marital Property Act, resulting in disproportionate consequences for each of you. In other words, one of you may receive greater benefits under the recommended estate plan than you would in the absence of it. 
I believe that under the existing circumstances I can completely and diligently represent both of you collectively without breaching any of my ethical obligations to each of you individually. Nevertheless, each of you may seek the advice of separate counsel in order to obtain completely independent advice. 
If a conflict of interest or a difference of opinion does arise between you during the course of the estate planning, I can point out the advantages and disadvantages of your respective positions. However, ethical rules prohibit me, as the lawyer for both of you, from advocating one of your positions over the other. If the conflict is of such a nature that it is impossible for me to perform my ethical obligations to both of you, I may have to withdraw as the lawyer for both of you.   

P. Client Responsibilities

1. Frequently a client is not aware of his or her responsibilities to assist the lawyer in dealing with the matter. To prevent misunderstandings about the client’s expectations and responsibilities, it is helpful to state the responsibilities of the client in the engagement letter.
 
2. The responsibilities provision can range from a statement simply requiring cooperation to a more detailed statement of the specific responsibilities.

3. Sample language:

To enable us to effectively represent you in this matter, you agree to fully cooperate with us in handling this matter, to fully and accurately disclose to us all facts that may be relevant to the matter or that we may request, and to keep us informed of any developments relating to the matter. You also agree to be reasonably available to attend meetings, discovery proceedings and conferences, hearings, and other proceedings. 

Q. Solo Practitioner

1.	SCR 20:1.3 requires an attorney to be diligent. For solo practitioners, this duty requires an emergency plan in case of unexpected death, illness, or disability.

2.	ABA Comment [5] states:

	[5] To prevent neglect of client matters in the event of a sole practitioner's death or disability, the duty of diligence may require that each sole practitioner prepare a plan, in conformity with applicable rules, that designates another competent lawyer to review client files, notify each client of the lawyer's death or disability, and determine whether there is a need for immediate protective action….

3.	Sample language:

		My objectives are to provide you with excellent legal services and to protect your interests in the event of my unexpected death, disability, impairment, or incapacity. To accomplish this, I have arranged with another lawyer to assist with closing my practice in the event of my death, disability, impairment, or incapacity. In such event, my office staff or the assisting lawyer will contact you and provide you with information about how to proceed.

R. Limited Liability Entity

1.	If the firm is organized as a limited liability entity, such as an LLC, LLP, or SC, SCR 20:5.7(e)(2) requires that clients and potential clients be provided a “plain-English summary of the features of the limited liability law under which it is organized and of the applicable provisions of this chapter.”

2.	The engagement agreement is a convenient way to fulfill this requirement.

3.	Sample language:

		[Firm name] is organized as a limited liability service corporation under the laws of Wisconsin. The firm is responsible for professional liabilities incurred by its attorneys. Each attorney also may be personally liable for any acts, errors, or omissions arising out of the performance of professional services. The firm maintains professional liability insurance as required by the Rules of Professional Conduct of the Wisconsin Supreme Court.

S. Conclusion of Representation

1.	Ordinarily, a representation is completed when the agreed upon assistance has been concluded. SCR 20:1.16 ABA Comment [1].

2.	Sample language:

		Unless previously terminated, our representation of you will terminate upon the conclusion of this matter, our written notice to you that the engagement has concluded, and the mailing of our final statement for services rendered in connection with this matter. Following the conclusion of the matter, any information you have supplied to us, which is retained by us, will be kept confidential in accordance with applicable Rules of Professional Conduct. All documents retained by the firm will be transferred to the person responsible for administering our records retention program.
 
T. Termination of Services

1.	SCR 20:1.16 governs termination of services. Lawyers, unlike clients, do not have unfettered discretion to terminate the lawyer-client relationship. SCR 20:1.16(b) provides various permissive grounds for withdrawal.  

2.	The engagement letter should inform the client of their right to terminate the attorney-client relationship at any time. 

3.	The client should also be informed of those circumstances under which the firm may withdraw from representation. 

4.	The engagement letter can also include the lawyer’s obligations on termination such as taking reasonably practicable steps to protect the client’s interests, surrendering papers and property to which the client is entitled, and refunding any advance payment for fees or expenses that has not been earned or incurred.

5.	Sample language:

		Because the relationship between the attorney and client is one of trust, it is essential that you feel comfortable and confident in my representation. You may terminate my representation of you at any time or for any reason by notifying me in writing. 
		I may withdraw from representing you, after notifying you in writing, if we significantly disagree over [subject of disagreement] or if I am unable to perform my ethical obligations to you.	
		If you terminate our relationship or if I withdraw from representation, I will take reasonably practicable steps to protect your interests, surrender to you or your new attorney papers and property to which you are entitled, and refund to you any advance payments for fees or expenses that have not been earned or incurred.

U. File Retention and Disposition/Destruction of Documents

1. It is generally recommended that former clients be given reasonable notice before their files are destroyed. A convenient way to do this is to include information about the firm’s file retention policy in both the engagement letter and in the closing letter. 

2. The information about the file retention policy should include which files will be copied and retained by the firm, how long after the conclusion of the matter the files will be kept, how the files will be destroyed, and what the client should do if the client wishes the firm to retain the files longer than the standard period.

3. Sample language:

We [Our firm] will retain your client file for ten years from the conclusion of the matter. After ten years, without further notice to you, your file will be destroyed in a manner which preserves the confidentially of your information. If you wish to have your file returned to you, or if you wish us to retain the file longer than ten years, please notify us [our firm] before the ten years have elapsed, and we will promptly return your file to you or make arrangements to retain your file for a longer period of time.

4. Sample language:

All our records are securely retained in electronic files, along with secure backups, for ten years. After ten years, without further notice to you, your electronic file will be destroyed in a manner which preserves the confidentially of your information. If you wish to have your file returned to you, please notify us [our firm] before the ten years have elapsed, and we will promptly return your file to you.



V. Arbitration of Fee Disputes and Malpractice Claims

1.	The manner in which disputes between the law firm and the client will be resolved should be included in the engagement letter. Lawyers should distinguish between fee disputes and malpractice claims and consider separately whether the claims should be the subject of an arbitration clause in the engagement agreement.

2.	Provisions in the engagement letter that require the arbitration of fee disputes and malpractice claims are permissible if the provisions are fair and the client gives informed consent.  ABA Formal Ethics Opinion 02-425. 

3.	Informed consent is defined by SCR 20:1.0(f) as “the agreement by a person to a proposed course of conduct after the lawyer has communicated adequate information and explanation about the material risks of and reasonably available alternatives to the proposed course of conduct.”

4.	An essential element of informed consent, as explained in ABA Comment [6] to SCR 20:1.0 is an explanation of the disadvantages to the client. ABA Formal Opinion 02-425 further explains:
	
[T]he lawyer should make clear that arbitration typically results in the client’s waiver of significant rights, such as the waiver of the right to a jury trial, the possible waiver of broad discovery, and the loss of the right to appeal. The lawyer might also explain that the case will be decided by an individual arbitrator and inform the client of any obligation that the lawyer or client may have to pay the fees and costs of arbitration.

5.	Arbitration clauses must also be fair. The Wisconsin Supreme Court held that a clause in a consumer loan contract requiring arbitration of disputes was unconscionable, in part because the clause required the consumer to submit disputes to arbitration but permitted the vendor to pursue other avenues of relief. Wisconsin Auto Title Loans v. Jones, 714 N.W.2d 155 (Wis. 2006). While this case does not address a lawyer’s fee agreement, it does provide valuable information about arbitration clauses.

6.	A lawyer considering the use of an arbitration clause must also be careful not to include any language which can be construed as prospectively limiting the lawyer’s liability to the client in violation of SCR 20:1.8(h). ABA Formal Opinion 02-425 explains:

The Committee agrees that mandatory arbitration provisions are proper unless the retainer agreement insulates the lawyer from liability or limits the liability to which she otherwise would be exposed to under common or statutory law. For example, if the law of the jurisdiction precludes an award of punitive damages in arbitration but permits punitive damages in malpractice lawsuits, the provision would violate Rule 1.8(h) unless the client is independently represented in making the agreement. The mere fact that a client is required to submit disputes to arbitration rather than litigation does not violate Rule 1.8(h), even though the procedures implicated by various mandatory arbitration provisions can markedly differ from typical litigation procedures. The Committee believes, however, that clients must receive sufficient information about these differences and their effect on the clients’ rights to permit affected clients to make an informed decision about whether to accept an agreement that includes such a provision.
…
Other unusual requirements in mandatory arbitration provisions also might be deemed to have the effect of limiting a lawyer’s liability when they are one-sided. The validity of such requirements, for example requiring that arbitration be conducted in a specific location distant from the client’s abode, permitting the lawyer to choose the arbitrator, or unequally allocating the cost of the arbitration, thus might be called into question under Rule 1.8(h).

7.	Lawyers should check with their malpractice carriers before using an arbitration clause for malpractice claims. Some malpractice carriers urge lawyers to be cautious about arbitrating malpractice claims because the limitations can disadvantage the lawyer.

8.	Sample language:

		If any controversy, dispute, or claim arises between us concerning our fees or costs, our firm and you agree to submit that controversy, dispute, or claim to binding arbitration with the Fee Arbitration Program of the State Bar of Wisconsin [or other arbitration program]. You acknowledge that by agreeing to arbitration, you are giving up certain rights that would be available in a civil trial, such as the right to a jury trial, the right to broad discovery, and the right to appeal. 

9. 	Sample language:

		If any controversy, dispute, or claim arises between us concerning performance of legal services, or other aspects of our representation of you, our firm and you agree to submit that controversy, dispute, or claim to binding arbitration in [location] in accordance with the rules of the [arbitration body]. A judgment on the award rendered by the arbitrator may be entered in any court having jurisdiction. You acknowledge that by agreeing to arbitration, you are giving up certain rights that would be available in a civil trial, such as the right to a jury trial, the right to broad discovery, and the right to appeal. 

W. Closing Paragraph

1.	This paragraph provides a good closing tone.
 
2.	Sample language:

		I greatly appreciate both your confidence in me and the opportunity to work with you. If you agree with the terms of this letter, please sign below and return a copy to me in the envelope provided.

X. Acknowledgment

1. 	This provision indicates the client’s acceptance of the agreement.
2.	Sample language:

		I have read, and I understand and agree to the terms and conditions of this letter. 



Disclaimer
All of the samples included in this outline are guides only and are intended for lawyers who are admitted to practice in Wisconsin. As samples, their content is generic and cannot reflect the needs or the circumstances of any particular client or matter. Consequently, the State Bar of Wisconsin makes no warranties that these samples are adequate for a particular client or matter.
Please use your independent legal judgment when evaluating these samples for their use in particular matters. 
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